
ORIGINAL
DOCKET FII.E COpy ORIGINAL

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In Re Applications Of ) WT DOCKET NO. 96-41
)
) File Nos.:

LIBERTY CABLE CO., INC. ) 708777 WNTT370
) 708778, 713296 WNTM210

For Private Operational Fixed ) 708779 WNTM385
Microwave Service Authorization ) 708780 WNTM555
and Modifications ) 708781,709426,711937 WNTM212

) 709332 NEW
New York, New York ) 712203 WNTW782

) 712218 WNTY584
) 712219 WNTY605
) 713295 WNTX889
) 713300 NEW
) 717325 NEW

To: Administrative Law Judge Richard L. Sippel

BARTHOLDI CABLE CO., INC.'S
STATEMENT OF ERRATUM FOR THE RECORD

Bartholdi Cable Co., Inc., formally known as Liberty Cable Co., Inc. ("Liberty"), hereby

amends its Reply to the Opposition by Time Warner Cable of New York City ("Time Warner")

to Liberty's Motion to Delete Issue:

1. Footnote 6 of the Reply to the Opposition of Time Warner contains a
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typographical error: the New York State Commission on Cable Television (NYSCCT) issued an

Order to Show Cause in August 1994, not 1995.

2. The following statement in footnote 6 is not entirely correct: "Until the City had

initiated its rulemaking, which was only after Liberty initiated its federal litigation, the City

maintained that a franchise was both unnecessary and unavailable." The words "both

unnecessary" must be deleted in order to make this sentence accurate.

3. The City initiated its rulemaking around February 1995, after Liberty initiated

litigation in December 1994. Liberty Cable Co.. Inc v City ofNew York, 60 F. 3d 961, 963

(2d Cir. 1995). To the extent that Liberty's statement in footnote 6 may be construed to mean

that the City did not expressly articulate a franchise requirement for Liberty prior to February

1995, it is incorrect.

4. On July 6, 1994, Liberty wrote to the City of New York's Department of

Information Technology and Telecommunications ("DOITT") to inquire about the necessity for a

franchise. See Exhibit A. On July 22, 1994, DOITT informed Liberty of the opinion from the

City's Law Department stating that "a 'franchise' from the City is not required to provide a

microwave transmission service unless such service uses cable or a similar closed transmission

path to connect (whether across City streets or only using private property -- see F.C.C. v. Beach

Communications, Inc., 113 S. Ct. 2096 (1993)) buildings which are not commonly owned,

controlled or managed." See Exhibit B.

5. Based on this correspondence, the City apparently changed its position regarding

the necessity of a franchise for Non-Common Systems by the end of July 1994. However,

Liberty remains correct that no franchise procedure applicable to Liberty was then available and
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in fact no process became available until well after Liberty began its lawsuit.

Dated: New York, New York
May 8,1996

CONSTANTINE & PARTNERS

Robert L. Begl
Eliot Spitzer
Yang Chen

909 Third Avenue
New York, New York 10022

- and-

WILEY, REIN & FIELDING
Robert L. Pettit
Michael K. Baker
Bryan N. Tramont

1776 K Street N.W.
Washington, D.C.

Attorneys for
Bartholdi Cable Company, Inc.
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. DEPARTMENT OF INFORMATION TECHNOLOGY
AND TELECOMMUNICATIONS

75 Park PUce. ,tb F100t
New York. N.V. 10007

VIA Fax

July 22, 1994

Raymond B. Harding, Esq.
Fischbein Badillo Waqner !tzler
909 Third Avenue
New York, New York 10022

Re: cable Television Franchise Requirement~

Dear Mr. Harding: .
~ ., .. ~

As I told you when we. spoke on July 12th and 19th, I referred
your letter of July 6, 1994 to the La.w Department for an
opinion. Attached is a copy ot the response dated July 21, 1994,
which I received' from Bruce Regal of the Corporation Counsel's
office.

We are available to meet and discuss all aspects of cable
television franchise requi=~ents at your convenience.

Attachment

c: Eileen" E. Huqgard, Esq.
David E. Brot13ton, Esq.
Bruce Regal, Esq.
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LAW DEPARTMENT
100 CHURCH S'l'1lEE7
NEW YORK. N.Y. 10001

Room 6017
PAUL A. CROT'I'Y
~Cowud

July 21, 1994

C212l1al3 27

Thomu Dunleavy
Department of Infor=at1on Technology

and Telecommunications
7S Park Place - 6th Floor
New York, New York

Dear Tom.:

You have aSked me to-re7-iew ~ l~~· issue raised in ~.
r- .

letter, da.ted July 6, 1994, whi.ch you received frona - a.

representative of Liberty Cable Company, Inc. (''Liberty'''. The

question .raised is whether a microwave v:eeo t=ansmlss1on service

such as Liberty requires a "!ranchise" (as that term 1.s defined in

federal law) from ths City to operate. The answer, very briefly,

is that such a flfranchise" from. the City is not nquired to provic!e

a mic=owave tZ'a.n.uduion .servic. un.lQ~S such service US~ cable or

a similar closed l:..-~.s.sion path to connect (whether across City

streets or only usinq priva.te prop~rty - see F' .C.C. v. Beach.

Communications, !nco 113 s. ct. 2096' (1993» buildinqs which are

not commonly owned, controlled or managed.
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I would be happy to provide you wi t:h a more complete

1~~~1 analysis of the issues underlyinq this. conclusion at yOU~
:'equest:.

Bruce e
As~ist:ane Corporation COunssl

-2-
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certificate of Service

I hereby certify that on this 8th day of May, 1996, I

caused copies of the foregoing "Bartholdi Cable Co. Inc.'s

statement of Erratum for the Record" to be served via

facsimile and first class mail, postage prepaid to the

following:

Joseph Weber, Esq.
Katherine Power, Esq.
Mark Kearn, Esq.
Enforcement Division
Wireless Telecommunications Bureau
2025 M st., N.W., Room 8308
Washington, D.C. 20554
Facsimile: (202) 418-2644

Christopher J. Harvie, Esq.
James A. Kirkland, Esq.
Christopher A. Holt, Esq.
Mintz Levin Cohn Ferris Glovsky & Popeo, P.C.
701 Pennsylvania Ave., Suite 900
Washington, D.C. 20004
Facsimile: (202) 434-7400

Arthur H. Harding, Esq.
R. Bruce Beckner, Esq.
Christopher G. Wood, Esq.
Fleischman and Walsh, L.L.P.
1400 Sixteenth st., N.W.
Washington, D.C. 20036
Facsimile: (202) 745-0916

Administrative Law Judge*
Richard L. Sippel

Federal Communications Commission
2000 L st., N.W., Room 220
Washington, D.C. 20554

oJ.) ~NlQ. c'" \.£ill.....l.e.-h..>..--__
Diane L. Felker

* By hand delivery


